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REMARKS 

This Amendment is in response to the Office Action dated October 25, 2005. Claims 1- 
17, 20-34, and 36-44 were examined in the Office Action. Claims 3, 4, 10, 12, 14, 22-31, 34, 
and 36 are withdrawn. Claims 1, 2, 5-9, 1 1, 13, 15-21, 32, 33, 35, and 37-44 were rejected. 

Examination and reconsideration based on this Amendment and the following remarks 
are respectfully requested. 

Substance of Interview Summary 

A telephonic interview occurred between the undersigned, Murrell Blackburn and 
Examiner Steve Weinstein on Friday, July 13, 2006. The interview covered the rejections to 
claims 1, 2, 5-9, 11, 13, 15-21, 32, 33, 35, and 37-44 under 35 U.S.C. 103(a) as being 
unpatentable over Bernotavicz, U.S. Patent No. 3,985,904 in view of Renault, U.S. Patent No. 
5,816,451, Redmond, U.S. Patent No. 6,651,848, Nishimura, Japanese Patent No. JP2002- 
262778, and Rittmeyer, PCT Patent No. WO 01/51359. 

The undersigned pointed out to the Examiner that the present invention has a composition 
and container that contemplates multiple servings over multiple dates after initially opening or 
unsealing the pet food. The Examiner pointed out that the claims did not recite these concepts, 
but even if they did, patentability could not be predicated on the amount of product packaged. 
The Examiner also indicated that in view of the current claims Bernotavicz would inherently 
possess any properties that the present invention has. 

Applicant has amended the claims to recite features that allow the pet food to remain 
stable for multiple days in the dispenser after being initially opened and thereby inoculated. The 
Examiner indicated that he would examine the amendments accordingly. Specifically, the 
Examiner indicated that unless the Applicant could point out differences in the composition that 
the arguments made by the undersigned would not have merit. The amended claims point out 
differences in the composition. This written response is thus, submitted in follow-up to the 
telephonic interview for consideration by the Examiner, as it is believed to have placed the 
application in condition for allowance. 
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Claim Rejections - 35 U.S.C. S 103 fa) 

Claims 1, 2, 5-9, 11, 13, 15-21, 32, 33, 35, and 37-44 were rejected under 35 U.S.C. 
103(a) as being unpatentable over Bernotavicz, U.S. Patent No. 3,985,904 (hereinafter 
Bernotavicz) in view of Renault, U.S. Patent No. 5,816,451 (hereinafter Renault), Redmond, 
U.S. Patent No. 6,651,848 (hereinafter Redmond), Nishimura, Japanese Patent No. JP2002- 
262778 (hereinafter Nishimura), and Rittmeyer, PCT Patent No. WO 01/51359 (hereinafter 
Rittmeyer). Applicant respectfully submits that none of the cited references alone, or in 
combination, teach or suggest each and every feature of amended independent claims 1, 15, 32, 
and 37. 

Claim 1 and 15 

Applicant's amended independent claims 1 and 15 are drawn to resealable pet food 
dispensers containing and controllably dispensing a selected amount of a flowable pet food over 
multiple days. The flowable pet food has a water activity that ranges from about 0.8 to 0.875 
and remains stable at ambient temperatures for at least about 4 days to about 1 month after the 
single resealable opening is initially unsealed (Emphasis Added). After initially unsealing said 
single resealable opening, said dispenser is resealed with additional amounts of said flowable pet 
food sealed therein for dispensing at a later time while said flowable pet food remains stable . 

In contrast, Bernotavicz discloses a minimum water activity of 0.9. Research shows that 
the minimum water activity A w , below which the most important food bacteria in causing food 
spoilage will not grow is of the order of 0.9. Thus, Bernotavicz does not teach, suggest, or 
contemplate a water activity of less than 0.9 or use of the food product for multiple servings 4 
days after initially unsealing the product. The compositions disclosed in Bernotavicz would 
likely spoil after being initially unsealed in a matter of 1-2 days due to high water activity and 
preservative combinations. Shelf stable as disclosed in Bernotavicz can only refer to stability 
before initially opening because the high water activity of 0.9 diminishes stability after 
inoculation by initially opening the product. (See column 2, lines 24-29, column 4, lines 62-67, 
and column 8, examples 2 and 3). Further, Bernotavicz only contemplates a tooth paste tube 
container size therein not considering multiple servings after initially opening as recited in 
claims 1 and 15. Thus, neither Bernotavicz, Renault, Redmond, Nishimura, or Rittmeyer alone, 
or in combination, teach or suggest stable squeeze tube pet food with a water activity that ranges 
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from about 0.8 to 0.875 that remains stable for multiple day use after initially unsealing a 
resealable openinz . 

Furthermore, the Office Action states an "obvious to try" rationale in that the Bernotavicz 
reference's basis for rejection "will be made under obviousness that it would have been obvious 
to manipulate the known variables to achieve the desired degree of preservation" (pg 3 In 3-5). 
The Bernotavicz reference does not offer guidance as to how to manipulate the water activity and 
preservatives of the pet food in order for it to remain stable for over 3 days after initially opening 
the food and thus would require undue experimentation. MPEP §2145(X)(B) citing In re 
OTarrell, 853 F.2d 894 (Fed. Cir. 1988) states: 

"The admonition that * obvious to try' is not the standard under § 103 ... what 
would have been 'obvious to try' would have been to vary all parameters or try 
each of numerous possible choices until one possibly arrived at a successful 
result, where the prior art gave either no indication of which parameters were 
critical or no direction as to which of many possible choices is likely to be 
successful.... In others, what was 'obvious to try' was to explore a new 
technology or general approach that seemed to be a promising field of 
experimentation, where the prior art gave only general guidance as to the 
particular form of the claimed invention or how to achieve it." Emphasis Added. 

Thus amended claims 1 and 15 are allowable over Bernotavicz in view of Renault, 
Redmond, Nishimura, and Rittmeyer. 

Furthermore, the mere fact that references can be combined or modified does not render 
the resultant combination obvious. MPEP §2143.01(111) citing In re Mills, 916 F.2d 680 (Fed. 
Cir. 1990); In re Fritch, 972 F.2d 1260, (Fed. Cir. 1992). The courts have found that, "it is 
necessary to ascertain whether or not the reference teachings would appear to be sufficient for 
one of ordinary skill in the relevant art having the references before him to make the proposed 
substitution, combination, or other modification." MPEP §2143.01(1) citing In re Linter, 458 
F.2d 1013, 1016 (CCPA 1972). "Reliance on a large number of references in a rejection does 
not, without more, weigh against the obviousness of the claimed invention." MPEP §2145(V) 
citing In re Gorman, 933 F.2d 982, 18 USPQ2d 1885 (Fed. Cir. 1991). And while "the mere age 
of the references is not persuasive of the unobviousness of the combination of their teachings, 
absent evidence that, notwithstanding knowledge of the references, the art tried and failed to 
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solve the problem." MPEP §2145(VIII) citing In re Wright, 569 F.2d 1124, 1127, 193 USPQ 
332, 335 (CCPA 1977). Combination of the fact that the main reference (Bernotavicz) has been 
in the art for almost 29 years and four total references have been combined suggest that the art's 
teachings where not sufficient to establish obviousness to those of ordinary or expert skill levels. 
Claim 2. 5-9. IK 13. and 16-21 

Regarding claims 2, 5-9, 11, 13, and 16-21, Applicant submits that claims 2, 5-9, 11, 13, 
and 16-21 are in condition for allowance by virtue of their dependency on amended claims 1 and 
15. MPEP §2143.03 citing In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988). 
Applicant also submits that amended claim 17 is also allowable over the cited references because 
none of the cited references alone or in combination teach or suggest a preservative and 
antioxidant system that includes at least one of propyl paraben or methyl paraben . Parabens are 
effective in helping extend the stability of the flowable pet food after initial inoculation via 
initially unsealing the product. Accordingly, Applicant respectfully request reconsideration of 
the rejection to the claims 2, 5-9, 11, 13, and 16-21. Regarding the Examiner's additional 
assertions, which have not been addressed specifically, Applicant respectfully submits that these 
arguments are moot in view of the above comments and the amendment to the claims. 
Accordingly, in view of the above arguments, Applicant respectfully submits that claims 2, 5-9, 
11,13, and 16-21, are in condition for allowance. 

Claims 32 and 37 

The references used in the Office Action fail alone and in combination to teach or 
suggest each feature of amended claims 32 and 37. In particular, as described above with respect 
to claims 1 and 15the references fail to disclose or suggest a method of retaining and dispensing 
a controllable amount of a flowable pet food havin g a water activity that ranges from about 0.8 
aw to 0.875 a^and that remains stable at ambient temperatures for multiple servings for at least 
about 4 days to about 1 month after initially unsealing. (Claim 32) The references certainly do 
not teach or suggest (1) releasably sealing the resealable opening of said flexible food container 
with a releasable closure before and after said resealable opening is initially unsealed and (2) 
opening said releasable closure and dispensing one or more servings of said flowable pet food on 
a variety of dates between 4 days to about 1 month after said resealable opening is initially 
unsealed (Claim 37). The references teach and suggest apparatuses, not methods. Applicant also 



12 



Application Serial No. 10/685,756 
Attorney Docket No. 60215.0001USU1 



respectfully submits that an apparatus without teaching should not establish obviousness of a 
method. Otherwise the class of patents known as "new use" patents could not exist. 
Claim 33 

Regarding claim 33, Applicant submits that claim 33 is in condition for allowance by 
virtue of its dependency on amended claims 32. MPEP §2143.03 citing In re Fine, 837 F.2d 
1071, 5 USPQ2d 1596 (Fed. Cir. 1988). Accordingly, Applicant respectfully request 
reconsideration of the rejection to the claim 33. Regarding the Examiner's additional assertions, 
which have not been addressed specifically, Applicant respectfully submits that these arguments 
are moot in view of the above comments and the amendment to the claims. Accordingly, in view 
of the above arguments, Applicant respectfully submits that claim 33, is in condition for 
allowance. 
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CONCLUSION 



In view of the above amendments and remarks, each of the presently pending claims in 
this application is believed to be in immediate condition for allowance. Accordingly, the 
Examiner is respectfully requested to pass this application to issue and issue a Notice of 
Allowance. If the Examiner believes a telephone conference would advance the prosecution of 
this application, the Examiner is invited to telephone the undersigned please contact Applicants' 
undersigned attorney at 404.954.5100. 



Respectfully submitted, 



MERCHANT & GOULD P.C. 
P.O. Box 2903 

Minneapolis, Minnesota 55402-0903 
(404) 954-5100 



Date: January 25, 2006 
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